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±,, •. Any.persor;aggrieved by this <;)rder-ln-Appeal may file an appeal or revision application, as
· · } ~r.:j·i.th~\Qn\:l .m:af b~·:against such order, to the appropriate authority in the following way :

#« «e##.gen smare:
~.. ,j1;{1fEfj1,.yi~Jq6 ~tpe!ic~i'tion ,to Government of India : .
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_;.;\yf::}1i(i~j~:f: A: r:evisfofffapplication lies to the Under Secretary, to the Govt. of India, Revision

. . rLt(/~~~~ub;~t1dQ'U6ifMi,riisfry of Finqnce, Department of Revenue, 41h Floor, Jeevan Deep Building,
.9.. as£ii.airliarentstreet,few Delhi - 110 001 undersection 35EE of the CEA 1944 in respect of the
~l~J_;.~/L.;!ellpw1ng case, ~pyerned by first proviso to,sub-sect1on (1) of Section-35 1b1d: .
r ;,3±±. ••-".% o
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tf 3TTf!1=f sq1a #t Gara zycn # rar # miz ut sq@ Re mr # {& 3ffi
ha sr#gr sit <a arr vifr galRla alga, Gft arr fa err x=r=n:r ~ 'llT
araf@a 3rffzm (2) 199s tTRT 109 mxr ~ ~ ~ m 1

(d) Credit of any duty·allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3c'l!IG'i ~ (&lfrc;r) Pill1-Jlc!C'1"1, 2001 cfi ~ 9 cfi 3TT'I'@ RlPlfcfcc ™~
zg- ?i at ufi , hf srht a uf are hf f2ii ftr # fters vi
34la 3rear at at-at ufii # er 5fa om4aa futmt aR1 su rer xfilc1T ~- cpy
j,L,«.J~ft~ cf> 3Rfltc:r t1m 35-~ if At!lffi'f LJfl- cfi :fJcfR qd # W[f i'r31N-6 't!@Ff c#r >fR1
ft aft a1fez1

The above application shall be made in duplicate i1 Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accom:>anied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RR4a 3m4a er usf viaa Va car Fr] n Ga a stat r?1 2oo/m :fJcfR t urg 3it uii visa va ya ara unr st m 1 ooo1- ct'r m :fJcfR c#r
UTg I
The revision application shall be accompanied by a fee .of Hs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

ft zrca, ah; sq1a rca vi tara 3ft4 nznf@row wRa &lfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal

(1) at1 8grzrear 3tf@fa, 1944 c#r tlffl 35- uotf/35-~ cfi 3TT'l'@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaur eniaa if@r fta v#tar zyc, at1 qrzrcn vi araz
ar4lat nnf@raw #6 fa?ls 4feat #e cf • 3. m. # g, { fc4t at ya
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,

~?"'RK. Puram, New Delhi-1 in all matters relating to classification valuation and.

4"&) 02/'af&lftia qR-mc: 2 (1) q) if ~~ cfi 31C'ITcTT c#r &lfrc;r, ~ cf> l=jri=@ if xfr=n"
gca, a#ta saa re gi hara or#tr nrarf@rau (Rrec) # um fr fl8at,
3ll51-JGlis!ICi if 3it--20, mg @#ea grRua anqloas, #aunt 7r, 3ziqlara-380016.
(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ 0ct11c:.-i ~ (&lfrc;r) Pill1-Jlcl<>11, 2001 c#r mxr 6 cfi 3TT'I'@ ™ ~.l;f-3 if At!lffi'f
fag agar 3r4tRtn nnfera@i 8t mu{ 3rt a fag or#a fh; n arr #t 'qR ufaii fea
\i'f6T UqT zrca pt nit, an #t l=JT<T 3j amna Tzar uif+ nu, 5 c'lT& <TT ~ cpl=f -g cffiT
~ 1000 /-m~ mrfr I \i'f6T Ir zca at min, ans #t 1=ftrr 3it amnn mar u#far
~ 5 c'lT& 'llT 50 c'lT& cfcn_ 6T at tu; 50oo/- #ha 3## egtf I 'G-IJIT" 'i:R4N ~ c#r T-frl,
&fM ct'r l=Ji.r · am -WIT'llT <Tm ~ ~ 50 c'lT& z17 Uw?a vnar & asi u, 1000o/- #hr
3#ft ztft #t #la gr1a le' mm a arf@ha as rue a ii iier at Grat zr
~ \jfl" .m cf> fcl;:m "'l'Wld fll cTG-1 Plcb af5f cfi ~ ct)- mm cpf "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shal.! be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,0.00/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50'Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. ·Registar of'a branch bf any
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nominate public sector bank of the place. where the bench 01 an. y nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) · zJf gr are i as{ pa sr2ii ar mmr it ? at r@las per sitar a fui:r m cn1 yrar rfrt
ir a fhzn arr aiR; g= qr <ff eta gg 9 f frat qt ajf aa a fry zqenferf 3r4)#ta
=mrznf@ranat gas oft zahaa al ya an4aa fhu uarr et

In case of the order covers a number of order-in-Ori~i1inal, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact tha't the one appeal to the Appellant
Tribunal. or the one application to the Central Govt. As tHe case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.;

(4) ·Ir11cu zca arf@fa 197o Jen isl@ra at or4q[?-1 siafa fefRa Rh; 7IT
'3cfa3ma u e 3rr?gr zqenRenf fvfu hf@rant # srrazr 11 a r@la #l ga If q
6.6.so h at urura zrcn fea am zt aRez ,
One copy of ·application or 0.1.0. as the case may be, (and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as p(escribed under scheduled-I item of
the court fee Ad, 1975 as amended.

(5) za si vii@r m#ii at fiau ava [mi i ail f ezm anaffa fur urar ?&
Gil v#ht zrca, tu snra zca i arm r@Rn inf@raw (ruff@f@el) Pu, 1g82 'a
frrm, % I :
Attention in invited to the rules covering these and othef related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedur;e) Rules, 1982.

(6) #tar ca, a4hr 5=u ra vi ?hara 3r@arr uf@arr (@n4a ffi'm~'t c);- m-m al
he-4tr 3UT [ca 37f@1fez1H, &&yy #r arr 39# h 3iata fa4tzr(+i€an-2) 3ff@)fez1r 2a&V(2cry #
icznr 29) fain: &.o,2a&y 5iR6 fa4r 31f@era, &&&y fr tr3h3iaiaaraat aftrat

' '

ar{&, ztefrR a{ qa-if@r sa nar 3rfarf &, sra fr zr nr h 3iaii sm Rs art
3rhf@a ezr 1@raailu3r@art ]
h4hr35u area cahara h3iaai fagara " fear 9nf@?

(il emu 11 g'r c);- ~ fct'tTifta' ~
(ii) adz sat a a aa ff
(iii) grs fez1rah ah fer G c);- ~Hc'fclTc, ~~

__. Jn:11' 6TQ@~ fcn~mum~FcrtfRf <"fl'. 2) 3rf@9fr#, 2014 h 3w»qa fast 3r4tar uif@rahh'
a f@arr#tr rare 3#fvi 34lr at arapca&i ztit1

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount -"
specified under the Finance (No. 2) Act, 2014 (No. 25,of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is alBo made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the alnount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" Hhall include: ·I .

(i) amount determined under Section 11 p;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the denvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application . and appeals pending before any ap1pellate authority prior to the
commencement of the Finance (No.2) Act, :014. I . . .
(6)(i) zr an2erhsf3rd ur@rasurhmgrsr gee3rrar earn zrus fa1fa taarrfr nz gr«en
h 1o% 4prateru 3itsrhaavgRafa ?t ta aush 10%~ro=ri:t"{~-;;rr"flcnc1fi1 - .·. I . . .
(6)(i) In view of above, an appeal against this orcte!· shall lie before the Tril:iu.nal on
payment of 1_0% of the duty demanded where duty or duty and penalty. are in dispute, or
pen.alty, where penalty alone is in dispute." l ·· ,.t~: -:<>
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ORDER-IN-APPEAL

This appeal is filed by M/s. Isagro (Asia) Agrochemicals (P) Ltd., 339 & 340,

Zak, Dehgam, Gandhinagar, Gujarat, (for short - "appellant") against OIO No. AHM

CEX-003-ADC-MLM-067-15-16 dated 28.3.2016 passed by the Additional

Commissioner, Central Excise, Ahmedabad-III Commissionerate.

2. The facts briefly are that a show cause notice elated 27.1.2016 was issued to

the appellant, in terms of Section 11 A(7A) of the Central Excise Act, 1944, inter-alia,

demanding the differential duty along with interest arising out of the wrong classification

of their product 'Rapigro G under tariff item no. 35071099 instead of 38089340;

demanding the CENVAT credit wrongly availed on ISD invoices, issued by their Head

Office, along with interest and further proposing penalty under Rule 25 of the Central

Excise Rules, 2002 and Rule 15 of the CENVAT Credit Rules, 2004. The show cause

notice covers the period from January 2015 to September 2015.

3. The adjudicating authority vide his impugned order dated 28.3.2016, supra,

confirmed the demand along with interest and also imposed penalties under Rule 25 of

the Central Excise Rules, 2002 and Rule 15(1) of the CENVAT Credit Rules, 2004. IL is
I

against this order that the present appeal has been filed.

4. The averments raised in the appeal are:

(a) the department on one side accepts that Rapigro G is a plant growth promoter while
further contends that it be classified as plant growth regula:or;

(b) it has already been held by the Hon'ble Tribunal that plant growth regulator inhibits,
promotes or otherwise alters physiological process on plants and is not based only on
nutrients; the plant growth promoter only promotes plant growth and would not inhibit it;
that essentiality of inhibition on growth is also considered as one of the primary
requirements for the product to be called plant growth regulator;

(c) that they would like to rely on the case of Northern Minerals Limited [200 I (131) ELT
355], Chemcel Bio Tech [2007(211) ELT 414]

(d) that the product which is admittedly plant growth promoter cannot be classified under
chapter sub heading 38089340 as a plant growth regulator;

(e) the demand of differential duty based on the provisions of Section 4A of Central Excise
Act, 1944 has been raised without the proposal to classify the product in question;

(f) that Rapigro G only promotes the growth of the plants and does not regulate the growth
of the plants;

(g) that the department has not drawn the samples and sent to the chemical laboratory for
testing purpose;

(h) that Doctor's Analytical Laboratories Private Limited has issued a Certificate ofAnalysis
dated 6.9.20 I I which states that the said product does not contain any pesticide residue;

(i) that the appellant would like to refer the I ist of plant growth regulators issued by the GO I
and that Rapigro G contains none of the ingredients referred to the said list;

(i) that ISD has distributed the CENVAT credit correctly in terms of the turnover ratio as it
is quite evident from the data mentioned in para 15 ofthe previous show cause notice;

(k) that the present notice has been issued without any jurisdiction; that if the credit was
distributed incorrectly then department should have raised the demand at the head office;
that the credit has been distributed by the head office in respect of common services and
has not been distributed in relation the services which are exclusively for the unit other
than the appellant's unit;

(I) that they would like to rely on the case of Godfrey Philips India Limited [2009(14) STR
375], Elder Pharmaceuticals [2014(203) ELT 556], United Phosphorus Limited [2013(30)
STR 509], Erricson India Private Limited (20 I I (24) STR 346]

(m) that the issue ofclassification is involved and hence interpretation of variousprovisions is
involved in the circumstances, penalties cannot be imposed under Rule 25 of the CER
02;

:8°·
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(n) that penalty under Rule 25 of the CER '02 and Rule 15( I) of CCR '04 cannot be
imposed.

5. Personal hearing in the matter was held on 17..2017. Shri Vinay Kansara,

Advocate appeared on behalf of the appellant, wherein he reiterated the grounds of
Iappeal. As requested by the advocate, seven clays were granted to enable the appellant to
l

submit ISD documents to substantiate their claim that the redit was pertaining to C&F
and not CHA.

6. Two issues need to be decided; [a] classificatior) of the product 'Rapigro G;

and [b] whether the availment of CENVAT Credit based on iISD invoices, issued by their
Head Office were correct?.

7. As far as the first issue of classification of product 'Rapigro G is concerned,
. '

I find that this issue has already been decided by my prede4essor in a detailed order, in

the appellant's own case, vicle OIA No. AHM-EXCUS-003-APP-85-16-17 dated

9.8.20 16, wherein the adjudicating authority was directed to draw samples of the disputed
'

product and get the same tested in a Government laboratoi'-y. Since I concur with the
I

firiclings of my predecessor, and also because of the fact th:at the appellant himself has
!

stated that the goods were never tested by the department, ft would be in the interest of

justice if the mater, as far as classification of Rapigro G, [the disputed item] is concerned

is remanded back, with a direction to pass appropriate orders ponce the tests are carried out
I

and test reports are received. [refer para 16.2 of the OIA dated 9.8.2016].

8. . . Now moving on to the second issue i.e. availme1lt of CENVAT Credit based

on ISD invoices, issued by their Head Office. The CENVAT credit was denied on the

grounds that use of service in a particular unit is the most dyisive factor in determining

the eligibility of the credit for the unit; that if a particular set ice has not been availed by

the unit it cannot be an input service for that particular unit.

9. It is the contention of the appellant that the credit is in respect of C&F agents

service and not CHA service; that the credit has been distributed by the head office in

respect of common services and has not been distributed in r lation to the services which

are exclusively for the unit other than the appellant's unit. As is already mentioned, I had

given ample time to the appellant to submit ISD documents to substantiate their claim

. that the credit distributed was not pertaining to CHA but was elated to C&F, but till date

nothmg has been provided by the appellant. The appellant has failed to submit any proof
I

to substantiate his averment neither before the original autho'rity nor before me. Since,

nothing new has been produced/no new averrnent has bel~n raised, which was not

addressed in the impugned original order, the confirmation of ~ernand along with interest

and penalty, is upheld.

10. In view of the foregoing, the OIO dated 28.3.2016 is partly set aside, as far as
: ',· .

,
r(fUr ~-:i .\_'• \1·-~-,_-.·;._.·_••··;j-
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classification of the product Rapigro G is concerned. The demand in this respect along

with the interest and penalty will be re-determined by the adjudicating authority after

following the directions as per para 7 supra. The demand in respect of CENVAT credit

wrongly availed along with interest and penalty is uphek. The appeal is disposed of
accordingly.

11. 3r91aqi arr a##ta{ 3r4t ar fsru 34inet# far star
11. The appeal filed by the appellant stands disposed of in above terms.

,,

Date :3103.2017

Attested

ks.)
«2%,
Superintendent (Appeals-I)
Central Excise, Ahmedabad

BY R.P.A.D

.a
(3mr gi4)

3-Wft=fi (~ -1).:,

Lt:'g'

Mis. Isagro (Asia) Agrochemicals (P) Ltd.,
339 & 340, Zak,
Dehgam,
Gandhinagar,
Gujarat.

Copy to:-
1. The ChiefCommissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-Ill
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-111
4. The Dy. IAsstt. Commissioner, Central Excise, Division- Gandhinagar, Ahmedabad-111

-~·Guard file.
6. P.A


